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Bribery of Labor Leaders. 


A New York statute (Laws 1904, chap. 
659) which has just gone into effect amends 
the Penal Code by adding a section making 
it a misdemeanor to give money or other 


value to any duly appointed representative | 


of a labor organization to influence his action 
as such,or to induce him to prevent or cause a 


strike. The venality and the extortion charged | 


upon labor leaders by employers, and proved 


in at least one conspicuous case, sadly be- | 


smirch the cause of labor organizations. Em- 
ployers have much to say about the disgrace- 
ful and degraded character of such labor 
representatives. They ignored the 
fact that there are two parties to bribery, 
and that the giver is not justified in a holier- 
than-thou attitude toward the taker. 
a singular perversity of thinking which 
makes some people look upon the giver of a 
bribe as less guilty and less despicable than 
the taker. 
true. 


have 


The contrary is more usually 


tion. Moreover, he usually gives, out of at 


least a comparative abundance, money which 


he does not greatly need, to a person who is- 


It is | 


The giver is usually superior to the | 
taker in respect to enlightenment and posi- 





SrepremBer, 1904. 


in actual need of money, or, at least, much 
more in need of it than the giver. There is 
no class of persons more to be feared, and 
none that ought to be more hated and 
loathed as reptiles of society, than those who 
give bribes. It is too much to hope very 
great things from this New York statute, 
because of the difficulty of getting proof in 
cases of this kind. It is a matter of 
common knowledge that, even in com- 
paratively well-ordered cities, the amount of 
direct and indirect bribery of officials is ap- 
palling. But it is rarely prosecuted. A 
citizen who wishes to sell a piece of land to 
the city for a schoolhouse site or other pub- 
lic use may be astonished when visited by 
some go-between with the suggestion that 
the owner, though actually receiving only 
the price he has named, shall make a nomin- 
al price two or three times as great, and ask 
no questions about the disposal of the resi- 
But the citizen who lets his lot be 
taken by the city under those terms is very 
likely to think of himself as a virtuous 
person who has been compelled by necessity 


due. 


to. know of some official dishonesty that he 
thinks it will be useless for him to complain 
of. The fact that he is himself particeps 
criminis, and as guilty as the official who 
has corruptly pocketed a bribe, may not even 
enter his head. There is an insidious ten- 
deney among many people who deal in large 
financial operations to think tolerantly of, 
at least, even if they do not justify, the 


| 
| secret and corrupt use of money to further 


their purposes. ‘The conviction of men who 
take bribes, whether labor leaders or others, 


is one of the most wholesome achievements 
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that the department of justice can perform; 
but the conviction of the men who give bribes 
is even more important. A few such con- 
victions would do much to clear the moral 
atmosphere, and make men see much more 
clearly the relation which such debauchers 
of justice sustain to society 


es 


Reckless Automobilists. 


The multiplication of powerful motor 
wagons, capable of speed greater than that of 
erdinary railroad trains, has brought terror 
to some of the rural communities in the 
neighborhood of cities. Many automobiles 
are operated by gentlemen who run them 
with due consideration for the rights of 
other people. Many others are operated by 
persons who may be fitly described as 
wealthy hoodlums. These fellows drive 
their powerful machines along country roads 
with insolent disregard of the rights of 
other travelers. Women and children who 
have been accustomed to drive on country 
highways have in many instances been prac- 
tically driven from them because of this new | 
danger. It is the custom of some of these 
reckless, insolent, and brutal hoodlums, 
swelled with the sense of their own im- | 
portance and power, when they have caused | 
the upsetting of carriages, and seen their 
occupants, whether men or women, thrown 
into the ditch, to drive on without slacking 
pace, not knowing or caring whether their 
victims may not be seriously maimed or 
killed. A few experiences of this sort ex- 
plain, and go far to justify, the desperate 
measures that in some places have been 
taken by rural communities for their own 
protection. A judge of the supreme court, 
driving a spirited team, was recently com- 
pelled to check the furious onrush of one of | 
these “devil wagons” by jumping to the | 
ground, getting to the head of his team, and, | 
after signaling in vain, to threaten the 
automobilist with rocks, before he would | 
slacken speed. More helpless travelers, like 
women, children, or aged men, would have 
been without any remedy. 





Statutory and municipal regulations of 





the use of automobiles are of some value, if 
enforced. The hoodlums of the road have 
in large measure treated them with con- 
tempt. There are indications now that the 
public is beginning to assert itself for self 


protection. Suits for large damages are 
also pending by victims of such automobile 
accidents. In some cities, at least, the au- 
thorities have systematically begun to arrest 
those who violate the law. This course 
followed up, together with the suits for 
damages, may materially check the evil. 

A supposition that automobiles can run 
with impunity anywhere up to the limit 
fixed by statute or ordinance seems to be 
somewhat common. Of course, it is entirely 
erroneous. An enactment that the speed 
shall not exceed a fixed maximum is by no 
means a license to run at that speed under 
all circumstances. The general principles 
of the law of negligence necessarily require 
that the speed under particular circum- 
stances should be far less than that maxi- 
mum, or indeed that the machine must be en- 
tirely stopped, if common prudence demands 
it in order to avoid a threatened injury to 
another person. ‘There is a surprising lack 
of adjudications in the courts, up to the 
present time, in respect to the use of these 
machines, but the principles applicable to 
the subject are the same as those which 
govern all vehicles on highways. Outside of 
specific enactments, the question is simply 
one of negligence, and in most instances this 
will, of course, be a matter for the jury. It 
is important for the public to have the 
relative rights of automobilists and others 
very sharply defined by specific precedents, 
though there can be little dispute as to the 
general principles applicable. 


+e 


Summary Sentence to Chain Gang. 


The legality of a sentence by a police 
magistrate for petty municipal offenses to a 
term at hard labor in a chain gang is the 
subject of an elaborate opinion by Speer, D. 
J., in Jamison v. Wimbish, 130 Fed. 351. 
The specific question involved was whether 


| the recorder of Macon could, without any 


sort of criminal pleading, and without the 
intervention of a jury, convict a citizen twice 
for one violation of a minor municipal ordi- 
nance, and sentence him to seven months at 
hard labor on the public chain gang, the pun- 
ishment to be suffered in a branch of the 
state penitentiary. The court says the ques- 
tion is also involved, whether, in the light 
of the Constitution, one man, under any form 
of procedure devised, or to be devised, by 
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local legislation, can consign men, women, 
and children to a chain gang for such trivial 
offenses as are within the jurisdiction of a 
police magistrate. The offenses which the 
recorder had jurisdiction to dispose of were 
such minor municipal offenses as disorderly 
conduct, violations of the bicycle ordinances, 
walking or standing on the park grass, loiter- 
ing in the depot or in th railroad yard, care- 
less driving, and the like. Crimes against 
the state he had no jurisdiction to punish, 
but could merely commit such offenders to 
the appropriate state court for jury trial. 
The chain gang to which the recorder sen- 
tences those arrested for these petty offenses 
is declared to be a branch of the state peni- 
tentiary. The felons convicted under state 
laws work on the county chain gangs. The 
persons sentenced by the recorder for petty 
offenses are separated from them at night 
merely by wooden lattice work and in the 
day work indiscriminately with them. 

The infamous character of the punishment 
thus awarded for petty offenses is hardly 
subject to dispute. Imprisonment at hard 
labor in the state prison or penitentiary or 
other similar institution has long been con- 
sidered an infamous punishment, says Mr. 
Justice Gray in Ex parte Wilson, 114 U. 8. 
417, 29 L. ed. 89, 5 Sup. Ct. Rep. 935. Sen- 
tence to the chain gang to work with desper- 
ate criminals sentenced for felony, under 
the charge of guards, who whip them merci- 
lessly, and do not hesitate to shoot them if 
they attempt to escape, is a punishment as 
infamous as any that is known in this coun- 
try. The provision of the United States Con- 
stitution prohibiting the holding of any per- 
son to answer for an infamous crime unless 
on presentment or indictment of a grand jury 
(Amend. U. S. Const. art. 5) has concededly 
no application to punishment.in state courts, 
but the provision of the 14th Amendment 
against depriving a person of liberty with- 
out due process of law does so apply. The 
question is whether a summary sentence by 
a police magistrate, for a petty municipal 
offense, to infamous punishment, without 
any trial by jury and without any criminal 
pleadings, constitutes due process of law. It 
is conceded, as stated by Blackstone, Book 
IV., { 228, that one branch of summary pro- 
ceedings before justices of the peace involves 
the infliction of “diverse petty pecuniary 
mulets and corporal penalties” for many dis- 
orderly offenses; but he adds: “We may also 
observe the necessity of not deviating any 





farther from our ancient Constitution by 
ordaining new penalties to be inflicted upon 
summary convictions.” ‘the requirement 
that an accused person shall plead or be 
ordered to plead, or, in a proper case, that a 
plea of not guilty be filed for him, before 
his trial can rightfully proceed, is declared 
in Crain v. United States, 162 U. S. 625, 40 
L. ed. 1097, 16 Sup. Ct. Rep. 952, to be 
essential to due process of law. After an ex- 
tensive discussion of the law of the subject, 
Judge Speer declares that the chain-gang 
sentences above mentioned are void for lack 
of due process of law. The case is a notable 
one on the question what constitutes due 
process of law in a criminal case. It sharply 
declares that “one man cannot adjudge in- 
famy.” The substance of the decision, as we 
understand it, is that due process of law 
in a case involving infamous punishment re- 
quires, not only formal accusation and 
pleadings, but also the right to a trial by 
jury. 7 
_——_30g——___. 


Trading Stamps. 





“Nothing more or less than a cunning 
device” is what the court in Lansburgh v. 
District of Columbia, 11 App. D. C. 512, 
calls the business of a trading-stamp com- 
pany. Without declaring it a lottery or 
gift enterprise in the ordinary sense, or 
“even a finding that the element of chance 
operates intentionally and distinctively in 
the scheme,” the court found that it was, 
nevertheless, within the terms of the prohibi- 
tion of gift enterprises made by the act of 
Congress of 1873. The court describes the 
effect of such a scheme upon the mercantile 
business as follows: “With no stock in trade 
but that device and the necessary books and 
stamps and so-called premiums with which 
to operate it successfully, they have inter- 
vened in the legitimate business carried on 
in the District of Columbia between seller 
and buyer, not for the advantage of either, 
but to prey upon both. They sell nothing to 
the person to whom they furnish the premi- 
ums. They pretend simply to act for his 
benefit and advantage by forcing their 
stamps upon a perhaps unwilling merchant, 
who pays them in cash at the rate of $5 per 
thousand. The merchant who yields to 
their persuasion does so partly in the hope 
of obtaining the customers of another, and 
partly through fear of losing his own if he 
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declines.” This case is cited in State v. 
Dalton, 22 R. I. 77, 48 L. R. A. 775, 84 Am. 
St. Rep. 818, 46 Atl. 234, wherein the court 
said of it: “In so far as the opinion, which 
is a very vigorous one, condemns the trading- 
stamp business it describes, we are not dis- 
posed to differ therefrom ;” but the Rhode Is- 
land court held that a statute which pro- 
hibited the seller of an article from giving 
to the purchaser, as part of the same trans- 
action, a stamp, coupon, or other device 
which would entitle him to receive from a 
third person some other well-defined article 
in addition to the one sold is an unwarrant- 
able interference with individual liberty 
guaranteed by the state and Federal Consti- 
tutions. The New York Penal Code, § 384, 
added by Laws 1900, chap. 768, made it a 
misdemeanor to give a trading stamp or sim- | 
ilar device in consideration of the purchase 
of any article from a dealer. But this statute | 
was held unconstitutional in People ez rel. | 
Madden v. Dycker, 72 App. Div. 309, 76 N. 
Y. Supp. 111, so far as it assumed to pre- 
vent a corporation from issuing trading 
stamps and selling the same to merchants 
ior distribution to their customers, to be 
exchanged for articles of fixed value at the 
option of the holder of the stamps. A more | 
recent New York (chap. 657, Laws | 
1904), which makes it a misdemeanor to 
issue such trading stamps unless they bear 
upon their face the amount for which they 
can be redeemed in cash, has just been held 
unconstitutional in the case of People ew rel. 
This a habeas | 
corpus case to release a defendant arrested | 
for violating this law: The court follows | 
the case of People ex rel. Madden v. Dycker | 
and State v. Dalton, referred to above, and 
holds that “it is the settled law of this state 
that it is not within the power of the legis- 
lature to suppress or regulate the issuing or 
sale of trading stamps.’’ While the court of 
appeals has not passed on the present trad- 
ing-stamp statutes, it did hold in People v. 
Gillson, 109 N. Y. 389, 4 Am. St. Rep. 465, 
17 N. E. 348, that a statute quite similar 
to the present trading-stamp laws, which 
made if a misdemeanor to give a prize or 
premium as an inducement to the purchase 
of any article of food, was unconstitutional. 

In Massachusetts a statute prohibiting the 
use of trading stamps in terms as broad as 
that of the District of Columbia was held, 
in Com. v. Sisson, 178 Mass. 578, 60 N. EF. 
385, to be limited to the use of such stamps 


} 


law 


Appel v. Zimmerman. was 





| was 


} in 
| Dycker it was definitely said: 
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in a way that involved some chance. This 
was based on the fact that the statute ex- 
pressly applied to trading stamps the pro- 
visions of an earlier act which had been thus 
limited to transactions that involved some 
element of gambling or chance. But in State 
v. Hawkins, 95 Md. 133, 93 Am. St. Rep. 
328, 51 Atl. 850, it was held that a statute 
making it unlawful to issue trading stamps 
which were not redeemable out of any articles 
that were certain and known to the pur- 
chaser at the time of his purchase was valid, 
though a provision of it prohibiting the re- 
demption at any other place than that of 
the purchase could not be upheld. The court 
concluded that there was an element of 
chance or gambling in the purchase of 
articles with which trading stamps were 
given when these were redeemable only in 
articles that were unknown, undetermined, 
and uncertain. It did not appear in this 
case that there was any definite stock of 
articles out of which the holder of the stamps 
entitled to make his option; but it 
seemed that he was to have them redeemed 


| out of whatever might be offered him at the 


time of redemption. In some of the cases 
nothing has been said about the certainty or 
definiteness of the list of articles out of 
which the stamps were to be redeemed, but 
the case of People ex rel. Madden v. 
“The articles 
to be exchanged for the stamps are certain 
and fixed, and only subject to the choice of 
the collector of the books of stamps.” Jn 
State v. Dalton the court says: “There is 
nothing in the case to show that the precise 
nature and value of the premium are un 
known to the purchaser,” and that “it was 
well understood between the parties to the 
transaction what the articles were.” 

In the absence of any trading-stamp stat 


| ute, it seems clear, as held in State v. Shu 


gart, 138 Ala. 86, 35 So. 28, that the trading- 
stamp business is not a lottery or gift en- 
terprise. The same, in substance, was held 
in Winston v. Beeson (N. C.) 47 8. E. 457, 
holding that the sale of trading stamps to 
merchants is not within the terms of a 
statute imposing taxes on gift enterprises. 
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Attachment or Garnishment of Foreign 
Railroad Cars. 


A decision against the right to attach or 
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garnish ears of a foreign railroad company 
while in the state in the custody of another 
company, which has received them and 
hauled them to their destination under an ar- 
rangement by which they were to be reloaded 


and returned, loaded, to the owner, with 
compensation for their use, is found in Wall 
r. Norfolk & W. R. Co. 52 W. Va. 485, 64 L. 
R. A. 501i, 94 Am. St. Rep. 948, 44 S. E. 294. 
The court held that such cars could not be 
taken under attachment against the owner, 
so as to defeat the rights of the company 
which had possession of them under such ar- 
rangement or contract. Nor, on the other 
hand, could a garnishment of this company 
be allowed to affect its rights to such posses- 
sion and use of the cars. In addition to the 
lecision that the company is possession 
would be protected in its rights under its 
~ontract, the court further held that cars 
coming from another state, to be returned 
loaded, were engaged in interstate commerce, 
ind that such attachment or garnishment 
proceedings would be in violation of the con- 
stitutional protection of such commerce 
igainst state interference. The absence of 
uny act of Congress prohibiting state process 
igainst such cars was held immaterial, be- 
cause there was sufficient protection fur- 
nished by the paramount force of the nation- 
11 Constitution. A note to the case, in 64 L. 
kt. A. 501, cites an earlier case holding that 
publie policy forbids the garnishment of a 
railroad company for freight cars in its pos- 
session belonging to a foreign company when 
the two are connecting lines and have a run- 
ing arrangement for the through transporta- 
tion of cars. The court said in that case: 
“Ifa car, as soon as it passes from the line 
of road of its owner onto the line of another 
company, becomes subject to process of gar- 
nishment, no railroad company owing debts 
can safely allow its cars to pass beyond its 
own line for any purpose; nor can any com- 
pany, without exposing itself to the annoy- 
ance of continual litigations between other 
parties and in which it has no interest, re- 
ceive the loaded cars of other companies for 
transportation to their place of destination. 
Che doctrine contended for . . . would 
meke each railroad company an agency for 
the collection of the debts and liabilities of 
every other railroad company with whose 
track its line of road is immediately or re- 
motely connected. The railroad companies 
would be compelled, either to abandon the 
present economical and expeditious system 
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| of transportation, or carry it on at the risk 
|of being continually drawn into controver- 
|sies between third parties and of being ex- 
| posed to expensive and vexatious litigations 
in which they have no interest.” Michigan 
C. R. Co. v. Chicago & M. L. S. R. Co. 1 I. 
App. 399. Two other cases cited in the note 
sustain attachments of foreign cars, but in 
one of them the question was as to the super- 
iority of a receiver’s rights as against those 
of an attaching creditor, and in the other the 
question was whether the rolling stock was 
to be treated as realty or personalty with re- 
spect to execution and attachment. In 
neither case did the court decide or consider 
any proposition with respect to interference 
with interstate commerce. The cases on the 
subject are very few; but, as shown above, 
the cases in which those questions have been 
expressly decided have held that such cars 
were exempt from attachment, either on 
grounds of public policy, or by virtue of the 
Federal Constitution relating to interstate 
commerce. In Connery v. Quincey, 0. & K. C. 
R. Co. (Minn.) 64 L. R. A. 624, 99 N. W. 
365, it was held, as in the Wall Case, above 
cited, that a foreign railroad car, brought 
into the state with freight, to be reloaded 
and returned in the customary course of 
business, could not be attached. The court 
said: “Had the car seized in this case been 
delayed longer than was necessary in the 
course of business to return it to the place 
from whence it came, or had it been diverted 
within the state to uses and purposes excep- 
tional to its presence here under the de- 
mands of interstate commerce, with the con- 
sent of the owning corporation, a different 
proposition would be presented.” 
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tained, without including mere reference notes 
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Action, 
Right of insane person to institute pro- 
eeedings by next friend 513 


Who is real party in interest within 
meaning of statutes defining parties by 
whom action must be brought :—(I.) 
Transters to be paid for if collected; 

(1I.) transfers for collection and suit; 






































































(IIT.) equitable owner; (IV.) on con- 
tracts for benefit of third parties; (V.) 
on claims and accounts for work and 
iabor and goods sold; (VI.) on claims 
not urising on contracts for payment 
of money; (VII.) bills, notes, and 
bonds; (VIII.) joint obligees and par- 
tial assignments; (IX.) fictitious pay- 
ees; (X.) bonds given in judicial and 
other proceedings: (a) on appeal; (b) 
in attachment; (c) in replevin; (d) 
other bonds; (XI.) judgments; (XII.) 
corporations, stockholders, and asso- 
ciations; (XIII.) receivers; (XIV.) 
assignments for creditors; (XV.) hus- 
band and wife; (XVI.) infants; parent 
and child; (XVII.) executors and ad- 
ministrators; wills; (X VIII.) landlord 
and tenant; (XIX.) _ partnership; 
(XX.) principal and agent, and parties 
claiming title therefrom; (XXI.) in- 
surance; (XXII.) against carriers of 
goods; (XXIII.) on collateral and 
pledge; (XXIV.) chattel mortgages; 
(XXV.) foreclosure; (XXVI.)_ relat- 
ing to counties; (XXVII.) taxes and 
taxpayers; (XXVIII.) for possession 
of land; rents and profits; (XXIX.) 
on covenants; (XXX.) for conversion 
and trover; (XXXI.) for seduction; 
(XXXII) mandamus and eg rel. pro- 
ceedings; (XXXIII.) for use of an- 
other; (XXXIV.) summary 














































































































Attachment, 
Of foreign railroad cars 


Brokers. 

Employed by executor or administrator 
to sell property of estate; liability of 
estate for commissions of 

Chattel Mortgages. 

See MORTGAGES. 

Confiict of Laws. 

As to chattel mortgages :—(I.) As a con- 
tract inter partes; (11.) as a lien or 
right prior to claims of third persons: 
(a) effect of removal of property to 
another jurisdiction after execution of 
mortgage: (1) necessity of change of 
possession ; (2) necessity of refiling or 
recording in state to which property re- 
moved; (b) when property located in 
another state at time of execution of 
mortgage: (1) necessity of filing, or re- 
cordiag, or change of possession in 
slate where located; (2) oath as to 
consideration; (c) necessity of com- 
plying with law of domicil, and of 
place where mortgage executed; (d) 
judgment in attachment as res judt 
cata against mortgagee; (III.) as be- 
tween lez loci contractus and lee 
domicilii 


































































































Corporations... 
See RAILROADS. 
Evidence. 
Acquittal or discharge on criminal charge 
as evidence of want of probable cause 






































Executors and Administrators. 
Liability of estate for commissions of 
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Garnishment. 
Of foreign railroad cars 


broker or agent who sells property :— 
(1.) When employment of broker or 
agent is permitted by the will; (II.) 
Statutes: (a) in general; (b) effect of 
ailowance for brokerage upon exec- 
utor's commissions; (III.) right at 
common law to employ broker; (IV.) 
right at common law to employ auc- 


tioneer 554 


Incompetent Persons. 
Right of insane person to institute pro- 


ceedings by next friend:—(I.) Intro 
duction; (II.) in general; (III.) be- 
fore inquisition of lunacy: (a) in gen- 
eral; (b) in actions affecting real es- 
tate; (IV.) after inquisition of lunacy : 
(a) in general; (b) where interests of 
committee and lunatic clash; (c) 
where committee refuses to act; (d) 
where no committee has been ap- 
pointed; (e) where committee has 
died or been removed; (f) in case of 
nonresident having no committee with- 
in jurisdiction; (V.) distinction be- 
tween suits in equity and at law: (a) 
in general; (b) in equity; (c) at law; 
(VI.) conclusion 


Insanity. 
See INCOMPETENT PERSONS. 


581 | Landlord and Tenant. 


501 


554 


474 


Tenant's duty to leave premises in good 


condition :—(I.) Scope; (11.) the im- 
plied obligation: (a) its extent in gen- 
eral; (b) as to damages by fire and 
accident; (c) as to removal of rub 
bish; (III.) the obligation under ex- 
press covenants: (a) in general; (b) 
repairs necessitated by natural decay ; 
(c) repairs necessitated by reasonable 
use; (d) effect of condition of property 
at commencement of term; (e) repairs 
in particular: (1) papering, painting, 
and whitewashing; (2) other repairs; 
(3) alterations; (f) fire or unavoidable 
accident: (1) in general; (2) injuries 
caused by third persons; (g) injuries 
caused by imperfect construction; (h) 
buildings erected during term; (i) lia- 
bility of tenant holding over; (j) lia- 
bility of assignee of lessee; (k) remov- 
al of rubbish; (1) fixtures; (m) other 
cases; (mn) when right of action ac- 
crues; (0) measure of damages: (1) 
in general; (2) effect of demolition of 
premises by lessor 


Malicious Prosecution, 
Acquittal or discharge on a criminal 


charge as evidence of want of probable 
cause :—(1.) Acquittal and discharge: 
(a) gemerally; (b) om appeal; (il.) 
discharge by an examining magistrate: 


(a) as prima facie evidence of want of 
probable cause; (b) qualification of 
rule; (c) discharge held “persuasive 
evidence” of want of probable cause; 
(d) sourdness of rule questioned; (e) 
cases refusing to adopt rule; (f) con- 
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clusiveness of presumption; (III.) 
where there was a want of jurisdic- 
tion; (I1V.) failure to prosecute; (V.) 
failure to indict; (VI.) finding in crim- 
inal proceeding that the prosecution 
was maticious and without probable 
cause; (VII.) summary 474 
Mortgages. 
Conflict of laws as to chattel mortgages 353 
Municipal Corporations. 

Right of taxpayer to inspect books of 
municipality :—(1.) What is a_ suf- 
ficient interest; (II.) necessity of a 
sufficient purpose: (a) in general; (b) 
what is sufficient purpose; (III.) the 
right under statutes; (1V.) effect of 
statutory authority to inspect, vested 
in designated board; (V.) regulations 
as to manner of inspection 418 

Railroads, 

Attachment or garnishment of foreign 

railroad cars 501 
Tax. 

Right of taxpayer to inspect books of mu- 
nicipality 418 

The part containing any note indexed will be 

sent with CASE AND COMMENT for one year for 


$1. 


—_++e—___—_ 


Among the New Decisions. 


Action. 


An agent who has made a contract for the 
sale of his principal’s property, for which 
he is to receive a commission, is held, in 
Western U. Teleg. Co. v. Barefoot (Tex.) 
64 L. R. A. 491, to have sufficient interest in 
a telegram which he sends to the principal 
for the purpose of having the sale confirmed, 


‘ . ‘ ‘ | 
to be entitled to maintain an action for 


failure of the telegraph company to perforin 
its contract. 

A person of unsound mind, who has not 
been adjudged insane, or for whom no con- 
servator has been appointed, is held, in Isle 
v. Cranby (Ill.) 64 L. R. A. 513, to be en- 
titled to bring a suit by next friend. 

One holding by written assignment a veri- 
fied, itemized account is held, in Stewart v. 
Price (Kan.) 64 L. R. A. 581, not to be the 
real party in interest, so as to be entitled to 
maintain an action thereon in his own name 
where it is shown that, vy a contempora- 
neous oral agreement, he had agreed to pay 
the full amount thereof, when collected, to 
his assignor. 


Attachment. 





A railroad car sent loaded with freight 
| from one state into another, and to be re- 
|turned loaded to the former state in the 
transaction of interstate commerce, is held, 
in Wall v. Norfolk & W. R. Co. (W. Va.) 64 
L. R. A, 501, not to be subject to attachment 
in the latter state. 

A railroad car of a foreign company, sent 
into the state with freight to be delivered 
there, and then within the reasonable time 
necessary for its return reloaded and in the 
customary and usual course of business for- 
warded to the state from which it came, is 
held, in Connery v. Quincey O. & K. C. R. Co. 
| (Minn.) 64 L. R. R. 624, not to be liable to 
attachment while awaiting reloading in the 
state to which first sent. 





Bankruptcy. 


The building, sale, and repairing of vessels 
employed in commerce is held, in Columbia 
lronworks v. National Lead Co. (C. C. A. 
6th C.) 64 L. R. A. 645, to be within the 
provisions of a statute permitting bank- 
ruptcy proceedings to be instituted against 
corporations engaged principally in manu- 

| facturing and mercantile pursuits. 


Bills and Notes. 


An indorsee of a negotiable note taken as 
collateral security for a pre-existing debt, 
there being no extension of time of payment 
or other new consideration, is held, in Birkct’ 
v. Elward (Kan.) 64 L. R. A. 568, to be a 
holder for value and in due course of busi- 
ness; and, in the absence of any circum- 
stances charging him with notice, to be pro- 
tected against a claim of payment made to 
the original payee. 





Carriers. 





One consigning goods to his agents in an- 
other city, for sale, is held, in Pennsylvania 
R. Co. v. Naive (Tenn.) 64 L. R. A. 443, to 
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be bound to take notice of a certain well- 


established and general custom in force 
there, that business will be suspended on a 
certain holiday, so that he cannot hold the 
carrier liable for failure to make delivery of 


the consignment on that day. 


Conflict of Laws. 


A chattel mortgage duly recorded in one | 


state is held, in Snider v. Yates (Tenn.) 64 


L. R. A. 353, not to be entitled, under the | 


doctrine of comity, to be given priority by 
courts of another state, to which the chattels 


are removed, over local attaching creditors | 


who had no actual notice of it. 


Constitutional Law. 


Prohibiting the use of a room in a tene- 
ment or dwelling house for the manufacture 
of men’s clothing, except by the immediate 
members of the family living there, and then 
only under permit from a public official, is 
held, in State vc. Hyman (Md.) 64 L. R. A. 
637, to be within the police power. 

A law which prohibits the keeping open 


CoMMENT. 


poration, of a town or city of more than 
2,000 houses, with streets, alleys, sewer sys- 
tem, dwellings, tenement houses, churches. 
| schools, business buildings, ete., no one of 
| which is occupied by any other than a 
| tenant of the corporation, is held, in People 
ex rel. Moloney v. Pullman Palace Car Co. 
(Ill.) 64 L. R. A. 366, to be contrary to 
public policy, and in excess of the implied 
powers of the corporation. 

The implied powers which a corporation 
| has in order to earry into effect those ex- 
pressly granted, and to accomplish the pur- 
poses of its creation, are held, in Central 
| Ohio N. G. & F. Co. v. Capital City Dairy 

Co. (Ohio) 64 L. R. A. 395, not to be limited 
to such as are indispensable for these pur- 
poses, but to comprise all that are necessary 
in the sense of appropriate, convenient, and 
suitable, including the reasonable choice of 
means to be employed. 

The increase of stock is held, in Cooke r. 
| Marshall (Pa.) 64 L. R. A. 413, not to be 
| within the implied powers of a corporation. 


Dairies. 
See MuNICIPAL CORPORATIONS. 


of butcher shops for the sale of meats, and | 


ther business places, on any portion of Sun- | 


Discovery. 


day, while it authorizes confectionery and | 


tobacco to be sold in an orderly manner on | 


that day, is held, in State er rel. Hoffman v. 
Justus (Minn.) 64 L. R. 
unreasonable between 


these several occupations, so as to be in 


an discrimination 


violation of the Constitution prohibiting | 


special or class legislation. 


“Contracts. 


A. 510, not to be | 
1 


The power of courts, at common law, to 
order an examination of the person of one 
alleged to have been injured by the neg- 
ligence of another, for the purpose of ascer- 
taining the extent of the injuries, is denied 
in Austin & N. W. R. Co. v. Cluck (Tex.) 64 
|} L. R. A. 494. 


Executors and Administrators. 


Employment for a year is held, in Sullivan 


©. Detroit Y. & A. A. R. Co. (Mich.) 


L. R. A. 673, to be a fulfilment of a contract | 


to give an attorney permanent employment 
in consideration of services rendered in the 
formation of a corporation, since the con- 
tract is indefinite and terminable at the wiil 
of either party. 


Corporations. 


The ownership, by a manufacturing cor- 


64 | 


| The right of the probate court, in its dis- 
| cretion, to allow an administrator a reason- 
able amount to compensate for the services 
| of a real-estate broker who succeeded in se- 
curing for the property belonging to the es- 
| tate a materially greater amount than was 
bid for it at the attempted auction sale, is 
sustained in Re Willard’s Estate (Cal.) 64 
L. R. A. 554. 


Garnishment. 
See ATTACHMENT. 
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Homestead. 


The death of a husband, who, with his 
wife, had occupied a tract of land belonging 
to him as a homestead, is held, in Cross v. 
Benson (Kan.) 64 L. R. A. 560, not to de- 
prive the wife of the right to maintain the 
homestead, and to continue to occupy it, 
free from forced sale under process of law 
for the payment of the husband’s debts. 





Incompetent Persons. 
See AcrTIon. 





Innkeepers. 





GASE AND COMMENT. 


Landlord and Tenant. 





Under a lease providing that the tenant 
must return the premises in as good condi- 
tion as received, except where damaged by 
fire, ete., it is held, in Boardman v. Howard 
(Minn.) 64 L. R. A. 648, that this condition 
forbids the tenant to leave thereon his own 
distinguishable property, which had been in- 
jured and made worthless by a fire, where 
the tenancy had been terminated by agree- 
ment of parties. 


Malicious Prosecution. 





Acquittal of a criminal charge is held, in 
Bekkeland v. Lyons (Tex.) 64 L. R. A. 474, 
not to be evidence of want of probable cause, 


A watch is held, in Rains >. Maxwell | in an action by accused against the prosecut- 
House Co. (Tenn.) 64 L. R. A. 470, to be | ing witness to recover damages for malicious 


within the operation of a statute providing 
that, if a guest at a hotel neglects to deposit 
jewels in the safe or other place provided 
by the hotel keeper for their custody, they 
shall be at his own risk. 


Insurance. 





A statute providing that insurance policies 
shall not be avoided for the falsity of rep- 


prosecution. 


Master and Servant. 





A property owner is held, in Hoff ». Shock- 
ley (Iowa) 64 L. R. A. 538, not to be liable 
for injuries to a traveler eaused by obstruc- 
tions placed in the street in front of the 
property without danger signals, by an inde- 
pendent contractor whom he has employed to 


| ° . 
resentations or warranties, unless made with | construct a building on the property. 


intent to deceive, or increasing the risk of 


A corporation is held, in Saylor v. Parsons 


loss. is held, in Continental Fire Ins. Co. | (Iowa) 64 L. R. A. 542, not to be liable for 


v. Whitaker (Tenn.) 64 L. R. A. 451, to be 
within the police power, and it is held to be 
immaterial that it applies only to policies 
issued by old-line companies, and not to 
those issued on the assessment plan. 

The incapacity of a man’s administrator 
to receive the proceeds of a policy on his life 
which had been assigned to his wife, because 
he wilfully took her life, is held, in Lanier 
v. Box (Tenn.) 64 L. R. A. 458, not to cause 
their escheat to the state; but it is held that 
they will pass to her distributees as though 
the husband had never been in existence. 

Accidental death of an assured, resulting 
from taking poison to frighten his wife into 
giving him money, is held, in Courtemanche 
v. Supreme Court I. O. F. (Mich.) 64 L. R. 
A. 668, not to be within the provision of 
the policy that it does not include assurance 
against self-destruction or suicide. 


injuries to its employee in attempting to 
rescue one of its members who, in superin- 
tending and working with the employee, 
undermines a wall so that it is about to fall 
upon him, when the employee springs for- 
ward from a place of safety to avert the im- 
pending accident. 

The right of a master to delegate to a 
servant the duty of inspecting long ladders 
furnished for the use of employees, and _re- 
placing rotten rounds, so as to escape liabil- 
ity for injuries caused by neglect of the duty, 
on the ground that the negligence was that 
of a fellow servant of one injured by a fall 
caused by the breaking of a rotten round, 
is denied, in Twombly v. Consolidated Elec- 
trie Light Co. (Me.) 64 L. R. A. 551. 

Employees of a mining partnership, who 
ure charged with the care and management 
of its property, are held, in Markley v. Snow 
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(Pa.) 64 L. R. A. 685, not te act within the 
scope of their emp!oyment in causing, long 
after the commission of the crime, the ar- 
rest, for the purpose of vindicating the law, 
of one who is suspected of having set fire 
to a building belonging to the partnership, 
so as to render the partnership liable for 
malicious prosecution in case the arrest 
proves to have been without justification. 


Municipal Corporations. 


A citizen and taxpayer 1s held, in State 
ex rel. Wellford v. Williams (Tenn.) 64 L. 


R. A. 418, to be entitled to make a general | 


examination of the books of the municipal 
corporation when it is shown to be important 
to the public interests that such examination 
be made. 

The act of the officers of a municipal cor- 
poration, who, in attempting to guard the 
public heaith, remove a smallpox patient to 
a pest house so overcrowded and ill adapted 
to its purpose that he dies from the con- 
sequent exposure, is held, in Twyman vt. 
Frankfort (Ky.) 64 L. R. A. 572, not to 
render the municipality liable. 

A municipal corporation is held, in West- 
minster Water Co. v. Westminster (Md.) 64 
L. R. A. 630, to have no power to contract to 
pay a water company for a water supply a 
sum annually in perpetuity equal to 5 cents 
on the $100 of the “present valuation of as- 
sessment,” under a statute authorizing it to 
levy annually a tax not exceeding 5 cents on 
the $100 of assessed property. 

A municipal ordinance prohibiting the 
maintenance of a dairy within the city limits 
is held, in St. Louis v. Fischer (Mo.) 64 L. 
R. A. 679, not to deprive citizens of property 
without due process of law, or to abridge 
their privileges or immunities. 


Negligence. | 


A child four years old is held, in Nash- 
ville Railway v. Howard (Tenn.) 64 L. R. A. 
437. not to be negligent in sitting alone on 
the seat of an open street car holding on 
to the seat guard, so that, in case he is 
jolted from the seat and injured by the car 
crossing a defect in the track, the negligence 
of his mother, with whom he is traveling, in 
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permitting him to occupy such position, can 
be imputed to him. . 


Railroad Relief Association. 


See RAILROADS, 


Railroads. 
See also ATTACHMENT. 


The use of land for the erection and main- 
tenance, by railway companies, of hotels and 
eating stations along their roads for the ac- 
commodation of their employees and pas- 
| sengers is held, in Abraham v. Oregon & C. 

R. Co. (Or.) 64 L. R. A. 391, to be a legiti- 
mate railroad purpose only when they are 
reasonably necessary for the convenience of 
such persons. 

The establishment, by a railway company, 
of a relief association for the benefit of its 
employees, the relief fund being created by 
voluntary contributions from the employees’ 
wages, and the company being charged with 

| the care of the fund and the duty of attend- 
ing to the working details of the scheme, 
is held, in State ex rel. Sheets v. Pittsburgh, 

Cc. C. & St. L. R. Co. (Ohio) 64 L. R. A. 

405, not to be contrary to public policy. 


Release. 


The receipt from one joint tort feasor of 
a sum in part satisfaction of the demand, 
and his release from further liability, are 
held, in Louisville & E. Mail Co. v. Barnes 
(Ky.) 64 L. R. A. 574, not to operate to 
release the other from liability for the resi- 
due of the damages inflicted. 


Sunday. 
See CoNSTITUTIONAL LAW. 


Telegraphs. 


See also ACTION. 


Mental anguish and suffering are held, in 
Cowan v. Western U. Teleg. Co. (Iowa) 64 
L. R. A. 545, to be sufficient to sustain an 
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action for breach of contract promptly to 
transmit and deliver a telegram. 


Torts. 
See RELEASE, 


Trees. 


Trees which have been standing for forty 
years without impeding the travel on a 
public highway are held, in Frostburg v. 
Wineland (Md.) 64 L. R. A. 627, not to be 
nuisances because they extend a few inches 
outside the curb on a proposed plan for the 
improvement of the street, where the curb 
can be so arranged as to carry water flowing 
in the gutter around them so that it will not 
interfere with the flow of the water or the 
improvement of the street in a workmanlike 
manner. 


Writ and Process. 


A defendant in a criminal case coming 
into the state to attend the trial, both as a 
witness and in accordance with the obliga- 
tions of his bail bond, is held, in. Murray | 
v. Wilcox (Iowa) 64 L. R. A. 534, to be ex- 
empt from service of process in a civil action | 
during the pendency of the proceedings, and | 
for such reasonable time thereafter as is | 
necessary for his return to the state of his 
residence. 


——_s-o—_—— 


New Books. 


“Consolidated Statutes of New Bruns- 
wick.” 1903. $6. 

“Corporate Management and By-laws.” 
Annotated with forms. By T. Carl Spell- 
ing. $4.50. 

“New York Criminal Reports.” 
$5.75. 

“Notes on Massachusetts Equity Pleading 
and Practice.” 1 Vol. By J. B. Richardson. 
1904. $2. 

“Notes on Revised Laws.” A book of 
Massachusetts law. By Uriel H. Crocker. 
Revised and enlarged by Thomas A. Mullen. 
1 Vol. Sheep $6.50. 


Vol. 17. 
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“Lushington’s Summary Jurisdiction 
Married Women) Act 1895.” 2d ed. 5s. nett. 
(English) 

“Symonds’s Relieving Officer.” 
3s. 6d. nett. (English) 

“Lushington’s Law of Affiliation.” 
6s. 6d. (English) 

“Chase’s (Geo.) Cases on Torts.” 


5th ed. 
2d ed. 


2d ed. 
$5. 
“General Laws and Other General Statutes 
of the State of New York.” Supplement. By 
Robert C. Cumming and Frank B. G"'bert. 1 
Vol. $6.50. Complete set, 4 Vols. $26. 

“Constitutional History of the United 
States.” By Nelson Case. $1.25. 

“Cook’s Criminal & Penal Code.” 
York) 1904. $5 net. 

“Cumming & Gilbert’s Religious and Non- 
Business Corporations.” Compiled for the 
use of clergymen and trustees of religious 
corporations by H. E. Waugh. 10th ed. 
1904. (New York) Buckram $2.50. 

“Cumming & Gilbert’s Membership and 
Religious Corporations.” 1904. (New 
York) Buckram $2. 

“Drake’s Tax Laws.” 
Cloth $2. 

“Parker’s Village Laws.” 
3d ed. 1904. Cloth $2. 

“Rumsey’s Practice in Civil Actions.” 2d 
ed. Revised by J. S. Sheppard, Jr. Vol. 3. 
36. 


(New 


(New York) 1904. 


(New York) 


————-- om —-—-—— 


Recent Articles in Caw Journals 
and Reviews. 


“Rights of Majority Stockholders to Con- 
tract with Themselves.”—59 Central Law 
Journal, 161. 

“Impeachment of Witnesses by Proof of 
Specific Wrongful Acts.”—59 Central Law 
Journal, 164. 

“Right of Guardian to Compromise Claims 
on Behalf of His Ward.”—59 Central Law 
Journal, 141. 

“Impeachment of Witnesses by Proof of 
Specific Wrongful Acts.”—59 Central Law 
Journal, 143. 

“The Law of Bank Cheeks—Practical Se- 
ries.”—21 Banking Law Journal, 509. 

“The Negro before the Supreme Court.”— 
66 Albany Law Journal, 238. 

“The Provability of Tort-Claims in Bank- 
ruptey.”—52 American Law Register, 473. 
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“Irregular Associations—Part II.”—52]| torney who prints upon his ample letter 
American Law Register, 504. head, under the portrait of a youthful but 
“Picketing a Store—Injunction.”—52 | very substantial looking Teuton, the words 
American Law Register, 531. “Ich Spreche Deutsch,” modestly suggests 
“The Congo State: A Review of the Inter- | some of his leading branches of business as 
national Position.”—29 Law Magazine and | follows: 
Review, 385. “Makes a Specialty of Criminal Law and 

“The Right to Retain an Advocate.”—29 | Damage Cases. 

Law Magazine and Review, 406. “Bankruptcy Proceedings. Collections. 

“Criminal Statistics, 1902.”—29 Law Mag- | Depositions Taken. Deeds, Wills, Mortgages, 
azine and Review, 435. Leases, Contracts and Bills of Sale Prepared. 

“Whether an Appeal by the State in a “Practice in all Courts.” 

Criminal Cause Places the Accused again in 
Jeopardy.”—59 Central Law Journal, 101. 

“Suicidal Declarations in Homicide | 
Cases.”-—59 Central Law Journal, 103. 

“The Virginia State Corporation Commis- 
sion.”—38 American Law Review, 481. 

“The Rule Forbidding Suits against Re- 
ceivers without Leave, as Applied to Re- 
ceivers Managing Railroad and Like Cor- | 
porations.”—38 American Law Review, 516. | 

“Nature and Interrelation of Sovereign | 
States.”—38 American Law Review, 551. | 

“Some Questions of International Law 
Arising from the Russo-Japanese War, III.” 
—16 Green Bag, 452. 


Draws LEGAL INSTRUMENTS AND TEETH. 
—-A Kansas lawyer uses a letter head con- 
taining the following description of his ver- 
| satile and divergent business activities. The 
first part is printed in large type, well dis- 
|played in lines running across the broad 
page. Under this are printed the last three 
paragraphs in parallel columns. 


1871 Office of 1904 
—— ——, Attorney-at-Law, M. D., N. P., 
and Dealer in 
Wyeth Harness, Columbia Buggies, Beggs 
Wagons, American Hog and Field Fence, 

“Equitable Doctrine of Marshaling Assets — — ney na 
‘ pata rators and Ice. 
of Decedent’s Estate for Payment of Debts.” 
—10 Virginia Law Register, 175. 
“Liability of Directors and Officers of 
Financial Institutions.”—10 Virginia Law 
Register, 183. 
“The Law Applicable to the Use of Elec- 
tricity in Modern Industrial Life.”—12 
American Lawyer, 290. 
“Municipal Ownership of Public Utilities.” 
—12 American Lawyer, 294. 


Will furnish Farm Implements, when re- 
quested, from the Great Rock Island Imple- 
ment Co., John Deere Plow Co., or D. M. 
Osborn & Co. 

Proprietor of — — —— Breeding 
Stables, which contain the finest and best 
selection of breeding animals in the state. 

Farms, City property, Horses, Cattle, 
Hogs, bought and sold; Legal Instruments 
drawn; also teeth. Money to loan. 

——, ——— County, Kansas, 1904. 


“The Interstate Commerce Commission.” 
—12 American Lawyer, 297. 

“Perpetuities.”—12 Law Student’s Helper, 
264. 

“The History and Application of the Law 
of Corpus Delicti.”—36 Chicago Legal News, 
420. 

“Neurasthenia, the Result of Nervous 
Shock, as a Ground for Damages.”—59 Cen- 
tral Law Journal, 83. 

“State Control over Antiquities and Artis- 
tic Objects in Foreign Law.”—117 Law 
Times, 257. 


THE MAXIM AND THE MusE.— 


Stand by the ancient landmarks of the laws; 

Let not their wholesome influence be relin- 
quished : 

Take care lest any long-distinguished cause 

By too fine reasoning be too much distin. 
guished. 


The common law deserves some little heed 
In spite of obsolescent nomenclature ; 

Smith's Leading Cases ought to keep the lead 

—_——__»-@—___—_. Until supplanted by the legislature. 


: Like pyramids that have withstood the sand 
The Humorous Side. Of sand-blown Egypt since the days of Isis, 
So elemental precedents should stand 


And judges cite the rule, Stare decisis. 
A Few Specisrtirs.—A Washington at- H. W. C. 
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